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I. Introduction

The purpose of this article is to present the statutes, rules, and case law
that govern the practice of forensic economics for personal injury (PI) and
wrongful death (WD) in the state courts of Missouri.! Following the format of
previous articles in this JFE series, Section II provides a listing of the control-
ling statutes, pattern jury instructions, and general case law pertaining to eco-
nomic damages in PI and WD. Section III discusses the concept of earning ca-
pacity which appears throughout PI and WD case law in Missouri. Section IV
discusses discounting to present value. Fringe benefits are discussed in Section
V, while Section VI discusses the treatment of income taxes in PI cases. Ser-
vices are discussed in Section VII, and the personal consumption deduction is
discussed in Section VIII. Section IX discusses the handling of medical ex-
penses, and Section X covers hedonic damages. Section XI addresses special
issues in WD. Section XII presents concluding summary remarks including
guidance on the admissibility of forensic economic testimony in the State of
Missouri.

II. Controlling Statutes, Case Law, Court Rules and
Pattern Jury Instructions

Damages in Missouri for WD and improper medical care actions are speci-
fied by statute while PI tort damages are specified by case law. Missouri case
law also gives procedural guidance to WD damage issues. In this section, we
present the pattern jury instructions, Missouri statutes, and general case law
related to PI and WD economic damages. In later sections of the paper, we pro-
vide specific case law on topics in PI and WD economic damages.

A. PI Jury Instruction

The Missouri Supreme Court approves Missouri’s pattern jury instructions
which are titled Missouri Approved Instructions or MAL.2 PI jury instructions

*John Ward Economics, Prairie Village, KS.

IThese papers are part of a series being prepared on economic damages in personal injury and
wrongful death cases by state. A description of this series appeared as Robert A. Male and James
D. Rodgers, "Introduction," Journal of Forensic Economics, Vol. 15, No. 3, Fall, 2002, pp. 317-18.
Prospective authors of a paper for the series should consult that introduction and contact Male and
Rodgers for information about the sequence of steps in the development and submission process,
and also about papers already being developed or reviewed.

2Missouri Approved Instructions, Civil, 6t Edition, West Publishing, 2002.
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are “short, simple, and easily understood. Since no particular items of damage
are set out, there is no risk of the jury being improperly instructed on damages
not supported by the record.”® The following are the controlling MAI for com-
mon PI cases:

MAI 4.01 Damages Personal and Property

If you find in favor of plaintiff, then you must award plaintiff such
sum as you believe will fairly and justly compensate plaintiff for any
damages you believe plaintiff sustained [and is reasonably certain to
sustain in the future] as a direct result of the occurrence mentioned
in the evidence. [If you find that plaintiff failed to mitigate damages
as submitted in Instruction Number [ |, in determining plaintiff's to-
tal damages you must not include those damages that would not
have occurred without such failure.]

MAI 8.02 Damages-Federal Employer Liability Act-Injury to
Employee

If you find in favor of plaintiff, then you must award plaintiff such
sum as you believe will fairly and justly compensate plaintiff for any
damages you believe plaintiff sustained [and is reasonably certain to
sustain in the future] as a result of the occurrence mentioned in the
evidence. Any award of future pecuniary damages must be included
at present value. [Any award you make is not subject to income tax.]
[If you find that plaintiff failed to mitigate damages as submitted in
Instruction Number [ ] in determining plaintiff's total damages you
must not include those damages which would not have occurred
without such failure.] [If you find plaintiff contributorily negligent as
submitted in Instruction Number [ ] then your award must be de-
termined by diminishing plaintiff's total damages in proportion to
the amount of negligence attributable to plaintiff.]

MAI 21.04 Damages-Actions against Health Care Providers-
Comparative Fault

If you assess a percentage of fault to [any] defendant, then, disre-
garding any fault on the part of plaintiff, you must determine the to-
tal amount of plaintiff's damages to be such sum as will fairly and
justly compensate plaintiff for any damages you believe he sustained
[and is reasonably certain to sustain in the future] as a direct result
of the occurrence mentioned in the evidence. You must state such to-
tal amount of plaintiff's damages in your verdict, and you must
itemize those total damages by the categories set forth in [the] ver-
dict form.

In these instructions, you are told to itemize any damages you award
by the categories set forth in the verdict form.

The phrase “past economic damages” means those damages incurred
in the past for pecuniary harm such as medical expenses for neces-
sary drugs, therapy, and for medical, surgical, nursing, x-ray, dental,
custodial, and other health and rehabilitative services and for past
lost earnings and for past lost earning capacity.

3Report/Bulletin: Supreme Court Rule Changes, 57 J. Mo. B. 318 at 320.
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The phrase “past non-economic damages” means those damages
arising in the past from non-pecuniary harm such as pain, suffering,
mental anguish, inconvenience, physical impairment, disfigurement,
and loss of capacity to enjoy life.

The phrase “future medical damages” means those damages arising
in the future for medical expenses such as necessary drugs, therapy,
and medical, surgical, nursing, x-ray, dental, custodial, and other
health and rehabilitative services.

The phrase “future economic damages” means those damages arising
in the future from pecuniary harm such as lost earnings and lost
earning capacity.

The phrase “future non-economic damages” means those damages
arising in the future from non-pecuniary harm such as pain, suffer-
ing, mental anguish, inconvenience, physical impairment, disfigure-
ment, and loss of capacity to enjoy life.

B. WD Jury Instruction

Incorporating damages limiting language from the Missouri WD statute,
the following are the MAI for common WD cases:

MAI 5.01 Damages-Wrongful Death

If you find in favor of plaintiff, then you must award plaintiff such
sum as you believe will fairly and justly compensate plaintiff for any
damages you believe plaintiff [and decedent] sustained [and plaintiff
is reasonably certain to sustain in the future] as a direct result of the
fatal injury to (insert name of decedent). You must not consider grief
or bereavement suffered by reason of the death.

MAI 8.01 Damages-Death of Employee under Federal Em-
ployer Liability Act

If you find in favor of the plaintiff, then you must award plaintiff
such sum as you believe will fairly and justly compensate (here iden-
tify the beneficiaries) for any damages you believe (he, she, they) [and
decedent] sustained [and (here identify the beneficiaries) are rea-
sonably certain to sustain in the future] as a direct result of the fatal
injury to (name of decedent). Any award of future pecuniary damages
must be included at present value. [Any award you may make is not
subject to income tax.] [If you find decedent contributorily negligent
as submitted in Instruction Number [ ], then your award must be de-
termined by diminishing total damages in proportion to the amount
of negligence attributable to decedent.]

You must not consider grief or bereavement suffered by reason of the
death.

C. WD Statutes

Missouri Statutet (Mo. Stat.) §537.080 gives primacy of WD damages to the
surviving spouse or children of the deceased or the surviving lineal descen-

4Missouri Statutes can be found at http://www.moga.state.mo.us/statutes/statutes.htm.
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dants of any deceased children, natural or adopted, legitimate or illegitimate,
or by the father or mother of the deceased, natural or adoptive. If there are no
persons in the primary survivor group entitled to bring the action, then the
secondary group of survivors is the brother or sister of the deceased, or their
descendants, who can establish a right to damages because of the death. For
example, the secondary group of survivors would have to show financial or ser-
vice dependence upon the decedent.

Mo. Stat. §537.090 specifies the WD damages to be determined by the jury
and the factors to be considered when determining damages. Damages must be
“fair and just for the death and loss” having regard to the (a) pecuniary losses
that the survivors have suffered by reason of the death, (b) funeral expenses,
and (c) the reasonable value of the services, consortium, companionship, com-
fort, instruction, guidance, counsel, training, and support that the decedent
provided to his survivors. Damages for the survivors’ grief and bereavement by
reason of the death are not recoverable and “mitigating or aggravating circum-
stances” attending the death may give rise to a claim for punitive damages.

D. Improper Medical Care Statute

While there are no statutory limits on damages under §537.090 for WD
(nor are there statutory damage limits for PI torts absent improper medical
care), Mo. Stat. §538.210 imposes a limitation on non-economic damages in PI
or WD cases arising out of improper medical care. Mo. Stat. §538.205 and Mo.
Stat. §538.215 require that (1) damages in all improper medical care cases be
itemized into the elements contained in MAI 21.04 (above), and (2) that all fu-
ture damages shall be expressed by the trier of fact at present value.

In any improper medical care case, Mo. Stat. §538.220 requires that past
damages be paid in a lump sum. At the request of the plaintiff or defendant in
an improper medical care case, the court (post-trial) shall include in the judg-
ment a requirement that future damages be paid in whole or in part in periodic
or installment payments if the total award of damages in the action exceeds
$100,000.5

E. Prejudgment Interest Statute

According to Mo. Stat. §538.300, prejudgment interest cannot be claimed in
improper medical care cases and Mo. Stat. §408.040.2 specifies how and when
prejudgment interest is allowed in other PI and WD torts—only when a claim-
ant has made a demand for payment or an offer of settlement of a claim and
the eventual amount of the judgment or order exceeds the demand for payment
or offer of settlement. Only in those cases, prejudgment interest at the simple
rate of 9% per annum can be calculated from a date 60 days after the demand
or offer was made, or from the date the demand or offer was rejected without
counter offer, whichever is earlier. Interest is allowed on all money due upon
any judgment or order of any court from the day of rendering the claim or offer

5See 57 J. Mo. B. 172, “Structured Judgments and Periodic Payments in Missouri: Uncertainty on
the Meaning of Tort Reform,” Thomas R. Ireland, July/August, 2001.
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to settle the claim until satisfaction be made by payment. Missouri Courts
have ruled that a literal reading of Mo. Rev. Stat. §408.040.2 prevents an
award of prejudgment interest in tort cases except where a fiduciary relation-
ship exists between plaintiff and defendant (Ritter Landscaping v. Meeks,
1997). The result of Mo. Rev. Stat. §408.040.2 and case law is that past interest
calculations should not be offered as damages by the forensic economic expert
arising from the PI or WD act and all prejudgment interest calculations, if
warranted, are made post-trial by the court (Emery v. Wal-Mart Stores, Inc.,
1998; Chambers ex rel. Abel v. Rice, 1993).6

F. Make Whole and Collateral Source

Under Missouri case law, compensatory damages for PI and WD are
framed within the “make whole” theory—the object of tort damages is to re-
store the tort victim as nearly as possible to the position he would have been in
had the injury not occurred.” Missouri courts also apply a collateral source
rule:

a well-established rule in the law of damages, a wrongdoer is not en-
titled to have the damages to which he is liable reduced by proving
that plaintiff has received or will receive compensation or indemnity
for the loss from a collateral source, wholly independent of him, or,
stated more succinctly, the wrongdoer may not be benefited by col-
lateral payments made to the person he has wronged.8

Missouri’s legal support for the collateral source rule lies within the plain-
tiff’s right to realize the “benefit of their bargain.” For example, the plaintiff
paid for insurance benefits in the form of premiums, committing their own fi-
nancial resources which could have been put to a different use. In Missouri,
defendants are not allowed to benefit by the plaintiff's own contractual pri-
vatel0 agreements or right to public!! benefits.

6Also see the worklife expectancy section below which provides citation that the present value of
lost future earning capacity is computed from the time of trial, not the date of injury. If present
value was calculated at the time of injury, the economic goal of equity would require prejudgment
interest; however, prejudgment interest is not an allowable category of trier of fact determined
damages in PI and WD cases in Missouri.

"See Firestone v. Crown Center Redevelopment Corp. (1985), Bernhardt v. Perry (1919), and,
Schnuck Markets, Inc. v. Transamerica Ins. Co. (1983). While the “make whole” theory is a goal,
procedural rules and basic realities do not guarantee that the plaintiff will be “made whole” with
their award. For example, (1) prejudgment interest is not always available to compensate for fore-
gone consumption or investment; (2) in PI, income taxes are not to be considered that the plaintiff
would have likely paid; and, (3) realities such as attorney fees and case expenses, which are not
compensable, prevent the plaintiff from being returned to whole.

8Collier v. Roth; also see Kickham v. Carter.

YWashington v. Barnes Hosp. (1995) addressing Kickham v. Carter (1960). The collateral source
rule applies only to plaintiff collateral income or monies secured from an expense, obligation, or
liability (Duckett v. Troester, 1999).

10These collateral sources include both those paid by the plaintiff and those received as a benefit of
employment. See Douthet v. State Farm Mut. Auto Ins. Co. (1977) which addresses workers’ com-
pensation benefits; Leake v. Burlington Northern R. Co. (1995), Giddens v. Kansas City S. Ry. Co.
(2000), Adams v. Burlington N. R.R. (1993), and Ramsey v. B.N.S.F. Railway Co. (2004) all ad-
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There are case law exceptions to the Missouri collateral source rule. The
Missouri Supreme Court in Moore v. Missouri Pac. R.R. Co. (1992) decided evi-
dence of collateral source payments may be offered “if the plaintiff voluntarily
injects the issue [of poverty] into the lawsuit.”12 In this case, plaintiff Moore
volunteered statements that he could not continue his medical care because “I
didn’t have any money.” By making this statement, the Missouri court ruled
that he opened the door for proof he received money from an otherwise collat-
eral source to disprove that he had no money. Related to this case law, Mis-
souri defendants might use a strategy of attempting to induce a “poverty”
comment from the plaintiff’s forensic economist with questions of why the
plaintiff did not purchase alternative past health insurance or why the plaintiff
did not hire some of their past lost household services.

A second type of exception to the collateral source rule in Missouri is when
the mitigation evidence offered is a free governmental benefit, available to eve-
ryone without condition. In Washington v. Barnes Hospital (1995), the Missouri
Supreme Court decided that since special education benefits were free of any
condition for receipt in the public school system, the availability of free-of-cost
education could be introduced as non-collateral evidence when the plaintiff
presents expenses required for special schooling.

A third exception area in Missouri has been whether the collateral source
rule applies to evidence of gratuitous services rendered to a plaintiff (where the
person offering the services was without a contract to provide services or a
promise for repayment or that the person is not a plaintiff in the case seeking
recovery under a consortium-related claim). The case Kaiser v. St. Louis Tran-
sit Co. (1904) held that a plaintiff was entitled to damages, even though he was
nursed gratuitously by his wife and daughter; however, in Gibney v. St. Louis
Transit Co. (1907) the court held that an injured mother could not collect
damages for her daughters’ gratuitous nursing services.!3 Also, in Morris v.
Grand Ave. Ry. Co. (1898)14 the court held that a plaintiff was not permitted to
recover the value of medical services because the physician did not charge the

dressing railroad disability pension benefits as collateral source; Beck v. Edison Bros. Stores, Inc.
(1983) discussing employer’s medical plan and sick pay; and, Siemes v. Englehart (1961) discussing
sick leave.

These collateral sources include governmental benefits contingent upon plaintiff’s financial need
or status (Medicare and Medicaid) and those contingent upon plaintiff’'s former service or pay-
ments (Veterans’ benefits, Social Security, worker’s compensation, or unemployment compensa-
tion). See Cornelius v. Gipe (1981) where, in dicta, the court found Social Security, Medicare and
Medicaid to be collateral sources; Hood v. Heppler (1973) Veterans’ benefits; Sampson v. Mo. Pac.
R.R. Co. (1978) disallowing a reduction in damages by plaintiff’s receipt of worker’s compensation;
and, Burens v. Wolfe Wear-U-Well Corp. (1942) addressing unemployment compensation.

12The collateral source door is also open if a damages expert comments on the “poverty” of the
plaintiff. In Washington v. Barnes Hospital, during both direct examination and cross-examination,
one of plaintiffs’ damage experts repeatedly referred to Ms. Washington’s financial need. He im-
plied that Ms. Washington could afford neither a car nor a wheelchair. He volunteered that she
had moved for financial reasons, and that medical insurance was very difficult for persons with
disabilities to obtain.

13Also see Scanlon v. Kansas City (1935) where a father with an independent right of recovery was
allowed to recover the value of his services in nursing his injured son.

14Also see Baldwin v. Kansas City Railways Co. (1920) where nursing services by family members
are held as gratuitous and non-recoverable absent an express contract by the claimant to pay fam-
ily members for them.
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plaintiff for his services. These last two exceptions in collateral source often
present in life care plans when the recommended medical services are provided
without cost (e.g., charitable or government organizations providing free ser-
vices).

G. Nature of Damages

The forensic economist in Missouri will confront the terminologies of gen-
eral damages and special damages. General damages are those that flow as the
natural, necessary, and logical consequences of a wrongful act (e.g., pain and
suffering in a PI claim); in contrast, special damages result from the defen-
dant’s act by reason of the special circumstances of the case (Brown v. Hanni-
bal & S. J. R. Co., 1889). Medical and hospital expenses (Heibel v. Robison,
1958), as well as loss of earnings and diminished capacity to work (Fledder-
mann v. St. Louis Transit Co., 1908), are regarded as special damages because
they are damages which are the natural but not the necessary and inevitable
result of the wrongful act and injury of which the complaint is made (Devine v.
Kroger Grocery & Baking Co., 1942; Boehm v. St. Louis Public Service Co.,
1963).

H. Burden of Proof of Damages

In Missouri, the plaintiff has the burden of proof as to his damage claims in
order to make a submissible case where the cause of action has damages as one
of its elements (Fondren v. Redwine, 1995). It is incumbent upon the plaintiff
to present the “best evidence available” to prove damages (Gasser v. John Knox
Village, 1988; Weindel v. DeSoto Rural Fire Protection Ass’n, Inc., 1989).

I. Future Damages and Life Expectancy

To justify a recovery for future damages, in Missouri there must be reason-
able certainty of their occurring as a result of the original injury as supported
by competent medical findings—the unsupported subjective statements of the
injured party are not sufficient proof as to the existence of future damages (Zo-
eller v. Terminal R. Association, 1966). The forensic economist in Missouri
should be aware of the medical testimony that supports the requirement for
the existence of future damages because Missouri’s general standard for recov-
ering for future damages requires evidence of such a degree of probability of
those future events occurring in addressing reasonable certainty (Seabaugh v.
Milde Farms, Inc., 1991).

Life expectancy tables to support a future damage calculation may be in-
troduced in a PI case only if there is evidence that there is permanent injury
(Moore v. Ready Mixed Concrete Co., 1959). Reporting the accepted case law
regarding the interpretation of life expectancy tables in PI and WD cases, in
Dorsey v. Muilenburg (1961) the Missouri Supreme Court stated that

Mortality tables are admissible in evidence in a wrongful death case
to show the life expectancy of the deceased. The tables are also ad-
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missible to show the life expectancy of the one entitled to recover for
the wrongful death. It is generally not essential to the admissibility
of mortality tables to show that the person whose expectancy of life
is under consideration conforms to the standards of health and vigor
adopted in compiling such tables. In most jurisdictions, standard
mortality tables are admissible in evidence notwithstanding the per-
son whose life expectancy is the subject of inquiry is in poor health,
afflicted with disease, or addicted to dissipated habits. Mortality ta-
bles are only guides or suggestions to the matters they set out, and
cannot be rejected because of sharp variances in the hazards of life
among various persons. Such matters are generally considered as
going to the probative effect of the evidence, and not to its admissi-
bility. The probative value of the mortality tables may be weakened,
and even, perhaps, in some cases, destroyed by evidence of ill-health
or disease of the person whose life expectancy is in issue; such mat-
ters may properly be considered by the jury in weighing the testi-
mony, but they do not render it incompetent.

If offering the idea that a plaintiff’s life expectancy is not represented by stan-
dard mortality tables, the plaintiff or defendant must provide medical expert
witness testimony to that regard because “the calculus of disability and life
expectancy into which factors of severity and physical condition must be incor-
porated is a matter which is of technical medical knowledge beyond the ken of
the average juror” (Sampson v. Missouri P. R. Co., 1978).

In all WD cases (and in some PI cases), the issue of joint life expectancy is
addressed when two or more plaintiffs exist in the cause of action. “In all cases
of this character it must be the expectation of that one who would sooner die
which should control” (Stevens v. Kansas City Light & Power Co., 1919 and
Dougherty v. Smith, 1972).

dJ. Punitive Damages

In Missouri, punitive damages are awarded for the purpose of inflicting
punishment for wrongdoing, and as an example and deterrent to similar con-
duct (Lewis v. Envirotech Corp., 1984). There is no fixed relation between the
amount of actual damages and the amount of punitive damages that may be
awarded, and no fixed standard by which they can be measured (Beggs v. Uni-
versal C. I. T. Credit Corp., 1966). When determining the amount of punitive
damages to be awarded, the worth or financial condition of the tortfeasor is a
relevant consideration, and any evidence of a defendant’s financial status—not
just his net worth—is relevant and admissible (Collins v. Hertenstein, 2002).

K. Mitigation of Damages

Mitigation is the minimization of damages by the reasonable efforts of the
plaintiff. In Missouri, the one who suffers an injury is bound to exercise rea-
sonable care in seeking and accepting medical aid (Stipp v. Tsutomi Karasawa,
1958) and following the medical restrictions imposed on him (Stone v. Duffy
Distributors, Inc., 1990). This concept in the law is related to the plaintiff’s
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post-injury medical restrictions that control possible alternative employment
and ability to perform household services. Missouri law requires that the bur-
den of proof of mitigation of damages is on the defendant who must show the
opportunity to mitigate and the reasonable certainty of earnings in alternative
work (Smith v. Miner, 1988; Moore v. Ready Mixed Concrete Co., 1958).15 For
example, the employee may recover only the difference between what he was
able to earn before the injury and what he earned or could have earned there-
after. An injured employee has a duty to mitigate their damages by returning
to gainful employment as soon as reasonably possible. Loss of wages as a con-
sequence of the failure to return to gainful employment is the employee’s
choice, rather than a proximate result of the defendant's conduct (Kauzlarich v.
Atchison, T. & S.F. Ry., 1995). If a plaintiff received compensation from his or
her employer post-injury and that compensation was for services currently
rendered, then the defendant is entitled to a reduction in post-injury earnings
loss. However, if the continued pay was gratuitous or was compensation for
sick leave or annual leave, the defendant is not entitled to mitigation by the
amount of post-injury earnings received (Aaron v. Johnston, 1990).

L. Consortium

The loss of consortium is a claim of damages made by the spouse of an in-
jured person that is separate and distinct from the damage claim of the party’s
spouse that suffered the PI. In Missouri, the spouse seeking compensation for
loss of consortium must show that he or she suffered damages arising out of
the wife’s or husband’s injuries; it does not follow automatically from one
spouse’s injuries that the other spouse suffered loss of services (Lear v. Norfolk
& W. R. Co., 1991). Consortium losses by the spouse of the injured person his-
torically have included the loss of services, society, companionship, support,
protection, assistance with household chores, care, love, felicity, sexual inter-
course, comfort, aid, affection, and conjugal rights (Novak v. Kansas City Tran-
sit, Inc., 1963). Losses of consortium claims include the required nursing care
provided by the spouse to his or her injured wife or husband (Cline v. Carthage
Crushed Limestone Co., 1974).

M. Federal Employers Liability Act

The actions created by the Federal Employers Liability Act, 45 U.S.C.A.
§51-60, (FELA) are not Missouri causes of action, but are often brought in Mis-
souri state court in preference to being in federal court; therefore, usual Mis-
souri case law does not apply to FELA cases in every aspect of damages compu-
tation.1®¢ However, when working in Missouri courts, the forensic economic ex-

15Also see Chaussard v. The Kansas City Southern Railway Co. (1976) where the defendant’s offer
that the plaintiff was capable of obtaining gainful employment after completing an educational
program was not held as reasonably certain.

16“In considering FELA cases, we are governed by the decisions of the Supreme Court of the United
States.” Heppner v. The Atchison, Topeka and Santa Fe Railway Company (1956); “As a general
matter, FELA cases adjudicated in state courts are subject to state procedural rules, but the
substantive law governing them is federal.” Kauzlarich v. A T. S.F. Railway Co. (1995). The
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pert should be aware of specific Missouri case law relating to FELA damages
computation.

In Ramsey v. B.N.S.F. Railway (2004), a Missouri appellate court summa-
rized several Missouri rulings on FELA economic loss calculations. First, the
Ramsey court clarified that when a plaintiff is not seeking lost railroad retire-
ment benefits, railroad retirement taxes, which represent his contribution to-
ward those benefits, should not be deducted from earnings. The court also
noted here that when a FELA plaintiff seeks lost retirement benefits, then
railroad retirement taxes are admissible and deductible from earnings.l” Sec-
ond, the Ramsey court clarified that railroad disability payments under the
Railroad Retirement Act are inadmissible to offset or mitigate damages except
in situations in which the plaintiff raises his financial condition and implies
poverty or alludes to financial distress. Third, the Ramsey court also stated
that when retirement benefits are claimed as a loss, the inclusion of the re-
tirement tax information in a damages computation is not analogous to the
introduction of financial hardship evidence and does not open the door to ad-
mission of railroad disability payments. Fourth, the Ramsey court upheld the
refusal of the following non-MAI instruction “[tJhe measure of plaintiff’'s wage
loss must be calculated from his after tax income.” The Ramsey court stated
that although the U.S. Supreme Court case Norfolk & Western R. Co. v. Liepelt
(1980) held that income taxes were relevant and admissible for purposes of fig-
uring plaintiff's future wage loss, it said nothing about instructing the jury
about deducting income taxes from wage loss calculations. Fifth, the Ramsey
court clarified that when the plaintiff claims medical expenses, the FELA de-
fendant is entitled to an offset for the medical expenses it has paid under its
health and welfare benefit plan (e.g., medical treatment, salary continuation,
health care insurance premiums, etc.).18

Federal and Missouri case law requires that FELA future losses are to be
discounted to present value (Dickerson v. St. Louis S. R. Co., 1985); however,
Missouri holds that expert testimony of present value is not required since ju-
rors can apply a discount rate based upon their own experience (Anglim v. Mo.
P. R. Co., 1992).

With regards to mitigation duties under FELA, Missouri courts state that
the plaintiff is obliged to mitigate damages by (1) promptly seeking medical
treatment, (2) participating in vocational rehabilitation, (3) returning to work
subject to restrictions, and (4) obtaining alternative employment (Duren v. Un-
ton Pac. R.R., 1988; Holley v. Missouri Pac. R.R., 1993).

N. Per Diem

The “per diem” argument reduces the calculation of general non-economic
damages down to a mathematical formula based on time units and a dollar

Kauzlarich case points out that the U.S. Supreme Court doesn’t give “precise rules” on every as-
pect of FELA litigation, therefore, absent “substantive” guidance by the U.S. Supreme Court,
states procedures are followed.

17See Adams v. Burlington N. R. Co. (1993) for recommended procedures for calculating lost rail-
road retirement benefits.

18Also see Anglim v. Mo. P. R. Co. (1992) and Melton v. Illinois C. G. R. Co. (1988).
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value of each time unit. The dollar value of each time unit is multiplied by the
total number of time units offered (e.g., time units in remaining life expec-
tancy) which gives a total value of damages. Missouri rejects per diem calcula-
tions of damages in PI and WD (Graeff v. Baptist Temple of Springfield, 1978).

II1. Earning Capacity

In Missouri PI and WD cases, the valuation of pecuniary losses includes
the evaluation of the plaintiff’s earning capacity. For example, “it has consis-
tently been held that in determining pecuniary loss in a wrongful death case it
is proper for the jury to take into account the deceased’s earning capacity”
(Martin v. Sloan, 1964); and, in determining whether plaintiff’s are reasonably
compensated for their injuries, consideration may be given to the nature and
extent of the injuries sustained, diminished earning capacity, economic condi-
tions, and plaintiff's age (Alcorn v. Union Pac. R.R. Co., 2001).

A. Missouri Definition of Earning Capacity

The Supreme Court of Missouri defined earning capacity in the case Wolfe
v. Kansas City (1934). In Wolfe, the Missouri Supreme Court said that the

capacity to labor (physically or mentally) includes the capacity to
earn money, and more. Our law is that recovery may be had for an
impairment of the capacity to labor, although there may be in fact no
actual loss of earnings, and to be deprived of the power to work is a
source of injury, independent of the pecuniary benefits that such la-
bor may confer.

The Court went further in the Wolfe case by saying that

there is a distinction between the power or capacity to work and earn
money and loss of time or money that one probably will lose in the
future on account of physical or mental disability. Loss of time, or
what one may reasonably be expected to earn in the future, comes
under the head of the amount of loss of time or earnings, or the
fruits or gains from the power or capability to work and earn money.
The authorities have not always made this distinction plain but,
without stopping to analyze the matter, many courts have dealt with
the two as the same thing. . . However, the loss of the power to earn
money or, earning capacity, has another meaning and that is the
present power or ability to earn a living or earn money, which is in-
herent in every individual, although that power has never been exer-
cised and there is no present intention to exercise it, because not
necessary. The capacity to earn money in this sense is included in
the term ‘capacity to work.’

B. Establishing Lost Earning Capacity

The negligence of the defendant must be shown to be the proximate cause
of the plaintiff’s lost earning capacity as opposed to some other factor (Rogers v.
Thompson, 1954). The foundational materials for establishing lost earning ca-
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pacity include evidence of what the plaintiffs earnings were before the injury
(McDonald v. Missouri-Kansas-Texas Railroad Company, 1966) as demon-
strated by physical evidence such as income tax records (Taylor v. Atchison-
Topeka and Santa Fe Railway Company, 1962), awards and honors (Haley v.
Byers Transportation Company, 1967), and school records and degrees earned
(Kenton v. Hyaitt Hotels Corp., 1985). In WD, proof of earning capacity is not
necessarily limited to earnings at the time of death (Shepard v. Harris, 1959).
In PI, loss in earning capacity can be evidenced with the testimony of treating
physicians and/or employment counselors directed at (a) the ability of the
plaintiff to perform labor, (b) the plaintiff’s work limitations, (c) the necessity
of the plaintiff to change occupations, and (d) the availability of jobs within the
physical and mental capacities of the plaintiff (see Duncan v. St. Louis-San
Francisco Railway Co., 1973 and Chrisler v. Holiday Valley, Inc., 1979). Lastly,
Missouri courts have held that mortality tables and statistical compilations
from government agencies can be useful in establishing the value of the plain-
tiff's impaired earning capacity.!9

Loss in earning capacity can exist even though (1) the plaintiff’s place of
work had ceased to exist (Fairbanks v. Byers, 1986), (2) historical earnings
were widely variable (Dugger v. United States, 1996), or (3) the plaintiff was
planning on returning to previous higher paying work but was not doing so at
the time of injury (Meyers v. Southern Builders, Inc., 1999). In the first situa-
tion, the case law suggests earning capacity can be established by showing his-
torical earnings in the job that would have been lost notwithstanding the in-
jury. In the second situation, case law suggests earning capacity can be based
on historical average earnings preceding the injury. In the third situation, fu-
ture anticipated earning capacity based upon a return to work at $41,000 was
admissible even though the plaintiff was earning $8.00 per hour at the time of
injury.

C. Earning Capacity of Minors

In the case of injury to an adult, proof of past earnings must be made from
which the extent of the pecuniary loss may be estimated with reasonable cer-
tainty. However, in the case of an infant or child (which Missouri describes as
persons under the age of 18), whose earning capacity is wholly untried, it is
held that the question of his damage for the loss of future earning capacity is
necessarily to be left to the sound judgment, experience, and conscience of the
jury (Newman v. St. Louis-San Francisco Ry. Co., 1963).

In Vincent v. Johnson (1992), the Missouri Supreme Court provides an
analysis of earning capacity damages for a child. The court stated that plain-
tiffs’ economic expert testified regarding some assumptions in his calculation of
earning capacity.

19See Coffman v. St. Louis-San Francisco Railway Company (1964); Prince v. Kansas City Southern
Ry. Co. (1950); Breland v. Gulf, Mobile and Ohio Railroad Company (1959); and, Jackson v. Chero-
kee Drug Co. (1968).
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Economists are familiar with terms like present value, with ex-
plaining such terms, and with presenting historical trends. Projec-
tions by economists that any economic trends will continue in the fu-
ture are not entitled to automatic acceptance by the jury even when
not contradicted. A jury may disbelieve parts of an expert’s testi-
mony; and, when the expert gives an opinion on a matter of general
experience, the jury may weigh that testimony against their general
experience.

In this case, the witness testified that, over the past several decades,
there has been no difference between interest rates and wage in-
creases. The witness chose in making his estimates to give greater
weight to the past several years, which produces a difference equal-
ing a present discount rate of 1.5%. The witness also calculated the
salary amount based on a retirement age of 67 despite the general
prohibition on mandatory retirement. While, as always, it is unclear
exactly what the jury believed or disbelieved of this witness’ testi-
mony, the jury was entitled to believe both that the long-term trend
more accurately stated the discount rate, and to calculate lost wages
on the assumption that a healthy Rita M. Vincent would have
worked past age 67. Either of these permissible findings supports
the verdict given. Last, the testimony of plaintiffs’ expert used “av-
erage female” wages rather than average wages. This Court will not
consider it error for a jury to refuse to minimize an award of lost
minimum wages for an infant female on the assumption that the av-
erage wage for women in the future will still be only two-thirds of
the average wage for men.

In Coffman v. St. Louis-San Francisco Railway Company (1964), the Mis-
souri Supreme Court gave a thorough account of the determining the reason-
able estimate of the lost earning capacity of a minor based upon the “school-
mindedness” of the plaintiff’s family, the intentions of the parents to send the
plaintiff to college, the educational attainment of siblings and parents, and the
average earnings of persons by level of education attained.

D. Earning Capacity of the Self-Employed

Missouri courts have consistently realized that self-employed persons can
have a diminished earning capacity even though they continue to operate their
business. For example, in Breeding v. Dodson Trailer Repair, Inc. (1984) a 47-
year-old, self-employed tow truck operator had to curtail his daily activities,
reducing his work day to four or five hours—he previously worked “on-call,” 24
hours a day—and had to engage in less strenuous types of jobs. In this case,
the Missouri Supreme Court stated that “it is apparent, therefore, that the
character of the plaintiff's injuries has affected his earning capacity.” Evidence
that an injured farmer is unable to plant acreage to the extent that he was able
to before his injury is sufficient to establish a loss in earning capacity (see
Beckett v. Kiepe, 1963; Myers v. Karchmer, 1958). When substantial capital is
invested in a business or the business employs many people, the return on
capital invested or from the supervision of employees must be separated from
the labor efforts of the business owner when establishing lost earning capacity
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of the business owner (Seymour v. House, 1957). If the business owned by the
injured plaintiff was unprofitable at the time of injury, loss of earning capacity
can be established by clear evidence of the plaintiff’s ability to be employed at
some type of work (Patrick v. Alphin, 1992).20

In the case where a self-employed mechanic and painter offered damages
related to the cost to employ other mechanics at his garage to assist him in per-
forming repairs on automobiles and painting automobiles, the Missouri Su-
preme Court held that “under these circumstances, it can be said without con-
tradiction that the injuries are substantial and permanent, and that plaintiff’s
earning capacity has been diminished” (Helming v. Dulle, 1969). The cost to
injured self-employed persons to hire workers to perform some of the work they
once were able to do before injury is sufficient evidence to show a basis for loss
of earning capacity (see Fishang v. Eyermann Contracting, Co., 1933; Liles v.
Associated Transports, Inc., 1949).

E. Worklife Expectancy

In Coffman v. St. Louis-San Francisco Ry. Co. (1964), the Missouri Su-
preme Court presented a view of worklife expectancy where future lost earning
capacity occurs as the

extent of future harm to the earning capacity of the injured person is
measured by the difference viewed as of the time of trial between the
value of the plaintiff’s services as they will be in view of the harm
and as they would have been had there been no harm. This differ-
ence is the resultant derived from reducing to present value the an-
ticipated losses of earnings during the period of the prospective life
the plaintiff would have had but for the defendant’s act.

The Missouri Supreme Court in Sampson v. Missouri Pacific Railroad
Company (1978) stated that while it may be valid that disease and disability
would affect life and work expectancy, “a labor economist, was not the expert
who was qualified to opine on the effect of disease upon work expectancy.” Ab-
sent qualified evidence regarding the effect of disease and disability on the
plaintiff’s life and work expectancy, the economist in Sampson was allowed to
present an estimate of the worklife expectancy of all males in all occupations.

When an injury will likely lead to a shortened life or worklife expectancy,
the Missouri Supreme Court has fully endorsed that the loss of earning capac-
ity based on the probable life expectancy of the plaintiff if he had not received
the injury (Coffman v. St. Louis-San Francisco Railway Company, 1964).21 The
effect of a pre-existing condition on the plaintiff’s earning capacity or worklife
expectancy, if any, must be separated from the effect on earning capacity asso-

20In this case it was demonstrated that the plaintiff had a history of consistent employment and
was young enough to have continued working at some type of employment but for his disability.
21Also from Coffman, future medical costs are limited to the probable shortened life expectancy of
the injured plaintiff.
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ciated with the injury (Belisle v. Wilson, 1958).22 If a plaintiff dies from causes
unrelated to the tort issue at hand, damages for impaired earning capacity are
confined to the time up to the death and are not to be based on the plaintiff’s
life expectancy at the time of injury (Rogers v. Thompson, 1954).

IV. Discounting to Present Value

In all cases except FELA and improper medical care, (1) a jury instruction
that damages be expressed at their present value is not allowed (Cole v. Good-
year Tire & Rubber Co., 1998), and (2) the plaintiff need not present evidence
of the present value of future losses; however, the defendant may offer that
evidence (Nesselrode v. Executive Beechcraft, Inc., 1986). But the Missouri
Supreme Court in Nesselrode rejected the defendant’s simple offering of a set of
present value tables for the jury’s consideration because there was no evidence
given by the defendant to explain to the jury the applicability of the tables to
the case. Therefore, economic testimony is predicted as a necessary condition of
presenting the jury the mathematical calculations and the basis thereof for
reducing future PI and WD damages to their present value.

The Missouri Supreme Court case Anglim v. Mo. P. R. Co. (1992) succinctly
presents the general concept of present value in PI and WD cases. The Mis-
souri Supreme Court found that when a present value instruction is required,
evidence of the manner of computing present value is an essential element of a
plaintiff’s burden of proof. The court stated that Missouri follows the rule “the
fact that a dollar today is not the same thing as a dollar payable some years
from now, furthermore, is the matter of plainest fact which could be appropri-
ately argued without the need for expert testimony.” The Missouri Supreme
Court ruled in this case that no single method for determining present value is
mandated and either plaintiff or defendant may offer present value evidence,
but whether or not such evidence is offered, the subject is open to jury instruc-
tion if requested and to jury argument. In the Anglim v. Mo. P. R. Co. case, the
court noted that the jury returned a general verdict, as is required under Mis-
souri procedure Rule 71.02, and the sum included within the general verdict as
compensation for future loss of wages is a matter forever relegated to the
bosom of the jury. The court concluded that in the absence of any contrary in-
dication, we can assume each juror in his or her respective fashion complied
with the instruction and determined the present value of future wage loss. In
Firestone v. Crown Center Development Corporation (1985), the Missouri Su-
preme Court acknowledged the wide variation of present value calculations
between the plaintiff and defendant economists, but said that the jury could
evaluate the conflicting opinions of the two economists.

Missouri courts consistently recognize

that there is a degree of speculation to the determination of a fairly
approximated present value award compensating plaintiff for what

22Missouri courts have also consistently ruled that aggravation of pre-existing conditions may lead
to a recovery of lost earning capacity due to the aggravating injury (Schide v. Gottschick, 1931;
Walker v. St. Louis Pub. Serv. Co., 1951).
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he would have earned but for his injury, but we do not find such
speculation, when based upon the use of facts in reasonable calcula-
tions, to be so purely conjectural as to improperly influence the jury’s
verdict as to damages. The expert’s calculation of damages based on
a correlation between interest rates and earnings (growth rates) is a
projection; nevertheless, it is a prediction based upon reasonable cer-
tainty (Anderson v. Burlington N. R. Co., 1985).

The Missouri Supreme Court has recognized that changing economic condi-
tions23 leads to increases in earnings due to productivity?4 and “continuing
inflation”2? as a part of the process of discounting to present value. For exam-
ple, in Coffman v. St. Louis-San Francisco Ry. Co. (1964), “we approved the use
of reasonably expected salary increases from which to determine a fairly ap-
proximated present-value award compensating plaintiff for what he would
have earned, but for his injury.”

V. Fringe Benefits

The Missouri courts have had little to say regarding fringe benefits other
than to associate them with earning capacity and economic loss (e.g., Firestone
v. Crown Center Redevelopment Corp., 1985 and, Barnett v. Turbomeca Engine
Corp., 1997). In Adams v. Burlington N. R. Co. (1993), a Missouri appellate
court offered a methodology of computing the FELA plaintiff’s lost retirement
benefits as applying the retirement annuity formula in order to arrive at two
numbers: (1) the amount plaintiff would have been entitled to if he had contin-
ued to work until age 66, and (2) the amount plaintiff will actually be entitled
to. The plaintiff’s lost benefit, according to the court, would be the difference
between the two amounts, discounted to present value.

VI. Income taxes in PI Cases

In all non-FELA PI cases within the State of Missouri, the courts have held
that giving a jury instruction that any award was not subject to federal or state
income taxes would constitute presumptive prejudicial error which may have
tended to influence the amount of the verdict (Tennis v. General Motors Corp.,
1981). In Kenton v. Hyatt Hotels Corp. (1985), the Missouri Supreme Court
noted that FELA cases are the only PI cases in Missouri where jury instruc-
tions concerning income taxes are relevant. In Cole v. Goodyear Tire & Rubber
Co. (1998), a Missouri appellate court strongly stated that the “argument that
personal injury cases should be treated like FELA cases has been argued be-
fore and rejected.” In PI cases being tried in federal court based on substantive
law of Missouri, the 8t Circuit in Gander v. FMC Corp. (1990) stated that
cross-examination concerning the tax liability of an award or the effect of in-
come taxes on lost income is impermissible under Missouri law.

23Braun v. Roux Distributing Co. Inc. (1958).
2Sampson v. Missouri P. R. Co. (1978).
2Fann v. Farmer (1956).
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VII. Services

Missouri courts have consistently associated services with pecuniary dam-
ages in PI and WD (for example, see Williams v. Daus, 2003; Letz v. Turbomeca
Engine Corp., 1997; Barnett v. Turbomeca Engine Corp., 1997; Braun v. Roux
Distributing Co., Inc., 1958). In Gardner v. Reynolds (1989), a Missouri Ap-
pellate Court presents a considerable listing of recognizable household service
loss in a WD case. The Missouri WD statute §537.090 specifies the damages to
be determined by jury and the factors to be considered when determining dam-
ages as including “the reasonable value of the services, consortium, compan-
ionship, comfort, instruction, guidance, counsel, training, and support.” In the
Letz case, the Missouri appellate court recognized as evidence of WD compen-
satory damages the economic expert’s determination of the value of household
services and the value of guidance and counseling. In the Letz companion Bar-
nett case, the court stated that “[t]he purely economic damages attributable to
Barnett’s death are undisputed, both sides agree that $649,080.00 represents
the lost past and future earnings, benefits and household services related to
James Barnett’s death.”

VIII. Personal Consumption

While the terminology of personal consumption is absent from the Missouri
WD statute, Missouri case law consistently implies the statutory implication of
personal consumption as the difference between earning capacity and “support
of dependents” or “potential financial aid.” For example, “(i)n a death claim it is
proper to show conditions such as health, earning capacity, age, and habits of
the deceased in determining his earning capacity and contribution to support
of his dependents” (Grothe v. St. Louis-San Francisco Ry. Co., 1970); and,

In case of a death claim it is proper to permit plaintiff to prove her
age and state of health, as well as the age, condition of health,
earning capacity and personal expense of deceased ... The general
habits and personal expense of the deceased could be considered by
the jury in determining his earning capacity and contribution to his
wife’s support. (Morton v. Southwestern Telegraph & Telephone
Company, 1920).

Also, “(a) factor to be considered in evaluating damages under the Wrongful
Death Act is potential financial aid by the decedent, which can be shown
through evidence of the decedent’s health, character, talents, earning capacity,
life expectancy, age, and habits” (Kilmer v. Browning, 1991). Furthermore, ac-
cording to the Missouri Supreme Court:

The test of the right of recovery under our death statutes is the rea-
sonable probability of pecuniary benefit from the continued life of the
deceased, or a pecuniary injury from the death, and not that of strict
legal dependency. We know of no Missouri authority barring such a
claim as this because of the nonexistence of a legal dependency, and
the contention is disallowed (Domijan v. Harp, 1960).
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In Heppner v. The Atchison, Topeka and Santa Fe Railway Company (1956),
the Missouri Supreme Court stated that an actuary’s testimony which was
limited to the amount of decedent’s take-home pay and the length of decedent’s
normal life expectancy was proper evidence to be received by the jury but in-
complete of the necessary information needed by the jury to determine pecuni-
ary loss to the plaintiff widow. According to the court,

all that the actuary did, in producing the testimony complained of,
was to multiply one of these items by the other (thus obtaining the
total expected take-home earnings) and to reduce the amount so ob-
tained to its present value. Since that figure did not represent the
ultimate measure of damages the computation was, at least, incom-
plete.

In Heppner, the court went on to say that

“(a)s the courts have frequently said, the amount of damages to be
awarded in this class of cases is necessarily speculative to a large ex-
tent and many elements and contingencies enter into the calculation,
if indeed it can be called a mathematical calculation. Certain general
rules may be given for the jury’s guidance, as was done here, and
certain basic facts, such as the approximate net earning power of
money and the life expectancy of the deceased, his earning capacity
at the time of his death, and all the contributions he was then and
had been making to plaintiff or the beneficiary, are properly put in
evidence, together with certain inclusions and exclusions, but these
are mere guides and matters for the jury to consider in exercising a
sound judgment.” Goyette v. St. Louis-San Francisco Ry. Co., 37
S.W.2d 552 (Mo., 1931). If the jury desired to use the figure stated by
the actuary and deduct there from the amount of decedent’s personal
expenses, it likely could (along with the use of other elements and
contingencies) have arrived at a fairly accurate sum as the amount
of the present cash value of the total future pecuniary benefit of
which the widow was deprived.

The Missouri Supreme Court’s language in Heppner predicts an acceptance of
the plaintiff’s pecuniary loss in a WD case as either (a) evidence of the amount
of decedent’s earnings (labeled in Heppner as “take-home pay”) accruing to the
survivors’ benefit, or (b) deduct from decedent’s earnings the amount of his
“personal expenses,” as such would not have been a pecuniary benefit to his
SUrvivors.

Insurance, survivor pensions, and Social Security benefits received by the
survivors as a result of the deceased’s death are not admissible to reduce dam-
ages in WD (Farr v. Schoeneman, 1985).

IX. Medical Expenses
An injured plaintiff in Missouri may recover the reasonable value of neces-

sary medical and hospital insurance incurred as a result of defendant’s negli-
gence, whether paid or unpaid (Schaeffer v. Craden, 1990). Before the forensic
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economist discounts future medical cost damages to present value, the plaintiff
must present medical testimony regarding the reasonably certain future ex-
pected medical condition of the plaintiff (Hobbs v. Harken, 1998). In the Hobbs
case, the forensic economist’s estimates of future life care damages, based upon
a life care plan, were found in error because of the lack of supporting medical
testimony on the need for such future life care.

Future medical expenses are only allowed to be calculated for the remain-
ing expected lifetime of the plaintiff as given by medical testimony (Long v.
Missourt Delta Med. Ctr., 2000; Coffman v. St. Louis-San Francisco Railway
Company, 1964). Therefore, when the plaintiff has a shortened life expectancy,
future medical expenses can only be calculated during that the shortened life
expectancy.

In Adams v. Children's Mercy Hosp. (1993), the appellate court upheld the
trial court’s exclusion of an annuitant’s testimony because the proposed expert
was not an economist, but was actually a salesperson and not qualified to give
an opinion on the present value of future required medical needs. The measure
of future medical expenses can properly include projected cost increases due to
inflation or other factors supported by the evidence (Pretre v. United States,
1981).

X. Hedonic Damages

The admissibility of hedonic damages has not been endorsed in the Mis-
souri Supreme Court nor in any Missouri appellate court. The issue of hedonic
damages was raised in an appellate court in Schumann v. Missouri Highway
and Transp. Comm’n (1995) and treated in such an unfavorable manner that
hedonic damage testimony in Missouri is scarce, if not non-existent. While not
specifically prohibited, the Schumann decision suggests that such testimony
would be barred if presented to the Missouri Supreme Court.

XI. Special Issues in WD

Since 1855, all tort actions for WD in Missouri exist by statute instead of
case law. Missouri applies the “Lord Campbell” or survivor theory of damages
in the event of WD—nothing extends the cause of action to the decedent’s es-
tate such as the loss of future earnings and deprivation of the pleasures of life
(Powell v. American Motors Corp., 1992).

The controlling WD statutes are §537.080, 537.085, and 537.090. According
to these statutes, (1) WD actions do not belong to the deceased, and (2) the
purpose of WD tort damages is to compensate specific survivors for the loss of
the decedent’s companionship, comfort, instruction, guidance, counsel, and
support (Sullivan v. Carlisle, 1993).

In a WD case, according to statute the jury has extraordinarily wide discre-
tion in awarding damages (Letz v. Turbomeca Engine Corp., 1997). However,
guidelines for reasonable recovery of WD damages have been supplied in Mis-
souri case law. “The test of the right of recovery ... is the reasonable probabil-
ity of pecuniary benefit from the continued life of the deceased ... That Janice
(a daughter) had no legal obligation to contribute to the support of or provide
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services to her parents at the time of her death does not bar their claim” (Weast
v. Festus Flying Service, 1984). “In case of a death claim it is proper to permit
plaintiff to prove her age and state of health, as well as the age, condition of
health, earning capacity and personal expense of deceased ... The general hab-
its and personal expense of the deceased could be considered by the jury in de-
termining his earning capacity and contribution to his wife’s support.” (Morton
v. Southwestern Telegraph & Telephone Company, 1920). Evidence of a plain-
tiff's remarriage is not relevant to the question of damages on loss of support
and services (Glick v. Alilstate Ins. Co., 1968; Elmahdi v. Ethridge, 1999). How-
ever, evidence regarding the stability of a marriage before the death is admis-
sible and relevant to the question of damages (Spengel v. Kantor, 1987).

When parents bring a WD action for their minor child’s death and seek pe-
cuniary damages,

The measure of damages and the amount of the verdict in an action
for wrongful death of a minor inherently involves some element of
speculation and intangibles. An award is not based on direct, posi-
tive evidence but upon probabilities which the jury must reasonably
find. The jury has an extraordinarily wide discretion in determining
the amount of recovery in such wrongful death cases. The probabili-
ties depend upon the child’s age, condition, health, mentality, per-
sonality and the parent’s ages and circumstances. In cases of this
kind the award of damages can rest only on considerations of the
most general character and much must be left to the common sense
of the jury (Cobbd v. State Sec. Ins. Co., 1979).

In computing the loss of consortium for the loss of a parent for a child, or the
loss of a child for a parent, factors such as the physical, emotional, and psy-
chological relationship between the parent and child must be considered (Lopez
v. Three Rivers Elec. Coop., 2002). The pecuniary loss for which damages may
be recovered by a parent for the WD of an adult child is not in all cases limited
to the money which would have been contributed to the parent by the child had
the child lived. The loss may consist of the various elements of pecuniary value
that enter into the domestic relation of parent and child, living in one family,
or otherwise. In such cases, the aim of the law is to repair in a pecuniary way
the loss sustained by the parent (Heriz v. McDowell, 1948). In Hallberg v.
Brasher (1982), the court held that a child’s past help to his parents around the
house and the relationship after he moved out of his parent’s house exhibited
by telephone calls and mail were sufficient to show the basis for future dam-
ages.
XII. Summary

While this paper has not focused on specific admissibility issues for expert
testimony,2¢ it does provide the framework for predicting the admissibility of

26A 2003 opinion by the Missouri Supreme Court rejects both the Frye and Daubert standards in fa-
vor of the clear language of Missouri Statute §490.065 regarding the standards for admissibility
and use of expert testimony. See State Board of Registration for the Healing Arts v. McDonagh, No.
85275 (Mo. banc, December 23, 2003). Missouri Statute §490.065, in its entirety, provides: (1) In
any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to
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economic expert testimony in the State of Missouri. As contained in the case
law presented in this article, Missouri courts give considerable leeway in the
presentation of economic damages in PI and WD with the recognition that
there is a “degree of speculation to the determination of a fairly approximated
present value award compensating plaintiff’ for his or her economic loss
(Anderson v. Burlington N. R. Co., 1985). In Missouri, forensic economic testi-
mony is relevant and admissible when it is (1) based on the clear evidence pre-
sented in the case, and (2) it utilizes reasonable calculations and methods of
calculating economic damages. For example, even though the plaintiff’s econo-
mist’s testimony was severely criticized by a defendant, a Missouri appellate
court stated that the economist’s theories were subject to extensive cross-ex-
amination and it could not conclude, as a matter of law, that the economist’s
calculations of economic damages were incorrect. In that case, the appellate
court stated that the jury, as the trier-of-fact, could decide whether the econo-
mist’s testimony was credible and the weight to be given to it (Long v. Missouri
Delta, 2000).
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